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Abstract

Since 2013 Tallinn, the capital of Estonia, has provided free public transportation to its registered residents
to promote additional registrations in order to increase its tax revenue indirectly. The system is not
conditional on the resident having made any contribution to the budget or actually physically being
resident in Tallinn. The Court has not indicated that it would accept the right of local self-management
as legitimation of indirect discrimination against “moving” EU citizens. Cases that have accepted the
requirement of a connection between the society of the Member State and the recipient of a benefit, or
public policy, public security or public health as legitimate aims for justification of different treatment
do not seem to fit the context of Tallinn. Accordingly, the system is likely to be illegal under EU law.
National constitutional law, however, accepts local self~-management as a justification. This difference
between determining what may constitute a justification under EU law and under national constitutional
law may be a key factor in preventing a spillover of EU law to residence-based discrimination against
own nationals. Reverse discrimination against own nationals (rvesidents and non-residents of a particular
local government) may thus, in certain circumstances, be justified.

Introduction

Hundreds of thousands of EU citizens visited Estonia during its presidency of the EU Council in 2017.
Certainly, some of them made use of the public transportation system of its capital Tallinn, a system which
permits residents of Tallinn to travel for free, while our guests from the rest of the EU have to purchase
a ticket. This is a classic case of indirect discrimination on the basis of residency.

According to the 2011 census, the Republic of Estonia has a population of 1,294,455, and approximately
30 per cent of the people live in the capital city, Tallinn.' In Estonia, as in many other countries, the
organisation of public transport in local municipalities is within the competence of the municipalities.

As early as 2004 the centre-leftist local government of Tallinn initiated a system whereby discounted
ticket prices were made available to persons who registered themselves in the Estonian Population Register”

" Associate Professor, School of Law and Partner respectively.

' A summary of the results is available online at http:/www.stat.ee/phc2011 [Accessed 12 October 2017].

*The Estonian population register is a general national register regulated by the Population Register Act (State
Gazette 1 2000, 50, 317), available in English at https.//www.riigiteataja.ee/en/eli/518062014012/consolide [ Accessed
12 October 2017].
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